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ORDER
PER SUCHITRA KAMBLE, JM

These two appeals are filed by the assessee against the order dated

3/1/2019 passed by CIT(A)-3, New Delhi for Assessment Year 2011-12.

2. The grounds of appeal are as under:- I ITA No. 9291/DEL/2019

1. «On the facts and circumstances of the case, the order passed by the
Learned CIT(A) is bad both in the eye of law and on facts.
2. (i) On the facts and circumstances of the case, the learned CIT(A) has
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erred both on facts and in law in passing the order without giving assessee
an opportunity of being heard in violation of principle of natural justice.

(ii) That the non-appearance before the Ld. CIT(A) was due to reasons beyond
the control of the assessee.

3. On the facts and circumstances of the case, the learned CIT(A) has erred,
both on facts and in law in passing the order Ex Parte without giving any
findings on the merits of the case.

4. On the facts and circumstances of the case, the learned CIT(A) has erred,
both on facts and in law, in confirming the order despite the fact that the
initiation of the proceedings under Section 147, read with Section 148, is bad
and liable to be quashed as the conditions and procedure prescribed under
the statute have not been satisfied and complied with.

5. On the facts and circumstances of the case, the learned CIT(A) has erred
both on facts and in law in confirming the order passed by the A.O. despite
the fact that the reassessment proceedings initiated by the learned A.O. are
bad in the eye of law as the reasons recorded for the issue of notice under
Section 148 are bad in the eye of law and are contrary to the facts.

6. On the facts and circumstances of the case, the learned CIT(A) has erred
both on facts and in law in confirming the order of the A.O. despite the fact
that the reassessment proceedings initiated by the learned A.O. are bad in
the eye of law as there is no independent application of mind applied by the
A.O while forming belief for the purpose of recording of reasons.

7. On the facts and circumstances of the case, the learned CIT(A) has erred
both on facts & in law in confirming the action of the A.O. despite the fact that
initiation of the proceedings under Section 147 read with Section 148 is bad
in the absence of proper sanction from the authority as prescribed in law.

8. On the facts and circumstances of the case, the learned CIT(A) has erred
both on facts and in law in confirming the addition u/s 68 of the Act
amounting to Rs.27,00,000/- made by AO holding the same to be income from
undisclosed sources.

9. On the facts and circumstances of the case, the learned CIT(A) has erred
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both on facts and in law in confirming the addition of Rs. 67,500/ - on account
of commission made by A.O., without there being any basis for the same.

10. On the facts and circumstances of the case, the learned CIT(A) has erred
both on facts and in law in confirming the addition despite the assessee
bringing on record all material and evidences to prove the identity and
creditworthiness of the lenders and genuineness of the transactions.

11. On the facts and circumstances of the case, the learned CIT(A) has erred
both on facts and in law in confirming the above said addition which was
made on the basis of material collected at the back of the assessee without
giving it an opportunity to rebut the same, in violation of the principle of

natural justice.

ITA No. 9292 /DEL/2019

1. “On the facts and circumstances of the case, the order passed by the
Learned CIT(A) is bad both in the eye of law and on facts.

2. (i) On the facts and circumstances of the case, the learned CIT(A) has
erred both on facts and in law in passing the order without giving assessee
an opportunity of being heard in violation of principle of natural justice.

(ii) That the non-appearance before the Ld. CIT(A) was due to reasons beyond
the control of the assessee.

3. On the facts and circumstances of the case, the learned CIT(A) has erred,
both on facts and in law in passing the order Ex Parte without giving any
findings on the merits of the case.

4. On the facts and circumstances of the case, the learned CIT(A) has erred,
both on facts and in law, in confirming the order despite the fact that the
initiation of the proceedings under Section 147, read with Section 148, is bad
and liable to be quashed as the conditions and procedure prescribed under
the statute have not been satisfied and complied with.

5. On the facts and circumstances of the case, the learned CIT(A) has erred
both on facts and in law in confirming the order passed by the A.O. despite

the fact that the reassessment proceedings initiated by the learned A.O. are
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bad in the eye of law as the reasons recorded for the issue of notice under
Section 148 are bad in the eye of law and are contrary to the facts.

6. On the facts and circumstances of the case, the learned CIT(A) has erred
both on facts and in law in confirming the order of the A.O. despite the fact
that the reassessment proceedings initiated by the learned A.O. are bad in
the eye of law as there is no independent application of mind applied by the

A.O while forming belief for the purpose of recording of reasons.”

4. Firstly we are taking up the facts of ITA No. 9291/Del/2019. The
assessee company is a NBFC company. In response, notice issued u/s 148 of
the Income Tax Act, the assessee filed return of income on 15/9/2018
declaring income of Rs. 48,049/-. During the course of assessment
proceedings, the assessee company was asked to explain the amount of
accommodation entry of Rs. 32,00,000/- received by the company from Focus
Industrial Resources Pvt. Ltd. and Saari Agro Farming Pvt. Ltd. The assessee
submitted the confirmation from the Sai Agro Farming Pvt. Ltd. along with
copy of ITR, balance sheet and bank statement before the Assessing Officer.
The Assessing Officer made addition of Rs. 27,00,000/- u/s 68 of the Act as

well as made addition of Rs. 67,500/- in respect of commission.

5. As regards to ITA No. 9292 /Del/2019, the respective assessee company
received Rs. 30 Lakhs from Junoon Capital Services Pvt. Ltd. against issue of
shares of Daksh Lefins Ltd. The assessee submitted the confirmation from the
said company along with copy of ITR, Balance Sheet and Bank Statement. The
Assessing Officer treated the said amount as accommodation entry and made
addition of Rs. 30,00,000/- under Section 68 of the Act. The Assessing Officer

also made addition of Rs. 75,000/- on account of commission paid in cash.

6. Being aggrieved by the assessment order, the respective assessee filed

appeal before the CIT(A). The CIT(A) dismissed the appeals of the assessee.
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7. The Ld. AR submitted that the CIT(A) passed ex-parte order without
giving opportunity of hearing to the respective assessee. Therefore, the Ld. AR
submitted that both the matters may be remanded back to the file of the CIT(A)

for deciding the appeals afresh on merit.

8. The Ld. DR submitted that the despite giving several opportunities the
assessee failed to appear before the CIT(A). Therefore, the order of the CIT(A) is

just and proper.

9. We have heard both the parties and perused the material available on
record. From the perusal of the order of the CIT(A) can be seen that the notice
were issued to the assessee and on two occasions, the assessee sought time
before the CIT(A). The respective assessee have not made out any case as
regards to the non appearance before the CIT(A) despite giving proper
opportunity. Therefore, we are imposing cost of Rs. 5,000/- in each case which
should be paid by the respective assessee to the Prime Minister’s relief fund.
The CIT(A) has not discussed the merit of the case and passed ex-parte order.
It will be appropriate to remand back this issue in entirety to the file of the
CIT(A). Needless to say, the assessee be given opportunity of hearing by
following principles of natural justice. The appeal of the assessee is partly

allowed for statistical purpose.

10. In result, both the appeals of the assessee are partly allowed for
statistical purpose.

Order pronounced in the Open Court on 02N MARCH, 2020.

Sd/- Sd/-
(PRASHANT MAHARISHI) (SUCHITRA KAMBLE)
ACCOUNTANT MEMBER JUDICIAL MEMBER
Dated: 02/03/2020

R. Naheed
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